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SUBJECT: Draft Final Audit Report on the Jefferson Committee (LRA # 751).
I. INTRODUCTION

The Draft Report of the Audit Division (“Draft Report’) on the Jefferson Committee
(“Committee™) sets forth the Audit Division’s basis for concluding that the Committee received
impermissible loans (Finding 1), prohibited contributions (Finding 2), excessive contributions
(Finding 3), misstated financial activity (Finding 5), did not disclose disbursements (Finding 7),
and that the Committee’s Treasurer commingled funds (Finding 4).

The Committee dispiltes the Audit Division’s conclusions regarding the commingled
funds.! The Committee argues that the commingling by the Treasurer was plainly unauthorized
by the Candidate and that the Commission’s regulations do not prohibit the commingling of

The Committee requested a hearing, and the Commission granted the hearing and scheduled it for March 4,
2010. The Committee, however, withdrew its hearing request, and the Commission canceled the hearing. The
Commmittee submitted writterr comments, which it asked the Commission to consider in litu of a hearihg
presentation.
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business and campaign funds. Having reviewed the Committee’s written submission on the
commingled funds issue, we offer the following comments.

II. COMMINGLED FUNDS (FINDING 4)

On June 24, 2005, the Committee’s Treasurer deposited a check of $25,015 from The
ANJ Group, LLC? into the Committee’s bank account, of which the Treasurer subsequently
wired $25,000 to iGate, Inc. The Treasurer states that this was done purely for convenience and
the transaction was not reported “as a campaign transaction since it did not involve campaign
funds.” Draft Report at 17. The Committee did not report either the receipt or the disbursement
of these funds.

The Draft Report characterizes this transaction as a commingling of funds and states that
the ANJ check appears to have been used “to authorize the wire transfer” to iGate.> Draft
Report, note 11. 2 U.S.C. § 432(b)(3) and 11 C.F.R. § 102.15 prohibit only thoc commingling of
a palitical cammittee’s funds with “the personal funds of any individual.” As the Committee
poiots out, ANJ Group, LLC is not an individual. The draft report infers that the funds at issue
are “the personal funds of any individual” because they are the funds of an individual’s (or
individuals’) business. While we understand the Audit Division’s concern with the commingling
of any funds unrelated to a political committee with funds that belong to the committee, we
believe the Committee’s conclusion on this point is well taken.

The Federal Election Campalgn Acl (the ““Act”) states that “All funds of a polltical
committee siiall be segregunted from, and may mot be commingled wiih, the personal funds of any
individual.” 2 U.S.C. § 432(b)(3). Likewise, the regulation provides that, “All funds of a
political committee shell be segregated from, and may not be caramingled with, any personal
funds of officers, members or associates of that committee, or with the personal funds of any
other individual.” 11 C.F.R. § 102.15.

2 The records from the Louisiana Secretary of State show the Candidate’s wife, Andrea G. Jefferson, as a
manager for The ANJ Group, LLC. According 1o the indictinent in United States v. JefJerson, Criminal No.
1:07CR219 (E.D. Va. June 4, 2007) (“Indictment”), “five other Jefferson family members were also listed as
members of ANJ, and Defendant JEFFERSON’s accountant and campaign treasurer [not the current treasurer] was
listed as the registered agent for ANJ.” Indictment at 6.

3 In its response to the Draft Report, the Coinmittee objects:to any isnplication that “ANJ benefitted or
somehow needed liquid funds for wire purpases that wns immediam:ly reptaced by an illlquid ANJ nheck.” Mento
from The Jefferson Committee to the Commission, dated Sept. 30, 2000. The Conmittee states that tha trensfer wus
an inadvertent act which was plainly unauthorized. We understand that the Audit Division did not mean to imply
that the Committee had necessarily authorized the specific actions of the treasurer. Rather, we understand the Audit
Division used the word “authorize™ in a narrower and more literal sense involving the presentation of the ANJ check
to the Committee’s bank and authorization of the bank to wire money from the Committee’s account to iGate. We
suggest the Audit Division consider rephrasing this portion of the report to clarify this point.

4 An “individual” is one of several types of entities defined in the Act as & “person.” The vthers include any
“partuership, committee, association, corporation, labor organization, ‘or any other organization or group of persons,
but . . . does not include the Fedvmal Government or any authority of tho Federnl Goveranrent.” 2 U.S.C. § 431(11).
While the Act dous not define the tenin “indiwidual,” thn Commissien has generally understopd the £arm to refer to a
human being, as distinganished from the otker types of “persons” listed in the Act.
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The Committee argues that section 102.15 is inapplicable in this situation as it only
addresses the commingling of individual as opposed to business funds. The Committee’s
argument that 11 C.F.R. § 102.15 is inupplicable has mnnit because that regulation anly mentions
the commingling of ae individual’s funds, nat business funds. Likewise the statnte, found at
2 U.S.C. § 432(b)(3), only pertnins to individual funds. The regulatory and legislative histories
of both provisions give no indication that anything other than an individual’s funds was
contemplated in their drafting.” Furthermore, when the Commission has previously addressed
the commingling provisions, the facts pertained exclusively to the commingling of personal
funds of individuals. See e.g. MUR 5898, GCR #2.

Arguably, a single-member LLC’s funds, like that of a sole proprietorship, could be
regarded as those of an individual. However, as noted, the ANJ Group, LLC, is a multi-member
LLC. Under Louisiana law, ihe LLC it a seperate legal ontity from emry nf the member
individuals and any LLC funds cauld pot be cansidered the iudividual funds of any member.°
Consequently, at face value, the anti-commingling provision ef section 432(b)(3) doea rot apply
ta these funds, because they came to the Committee from ANJ, a Lauisiana multi-member LLC.

5 The Act defines the term “personal funds™ at 2 U.S.C. § 431(26), but that definition, added by BCRA in
2002, tracks a preexisting Commission regulation implementing a candidate’s ability to spend personal funds on his
or her own campaign; the definition itself repeatedly makes clear that it refers to the personal funds of a candidate.
By contrast, the anti-commingling provision at 2 U.S.C. § 432(b)(3), which predates Section 431(26) by many years,
refers to “the personal funds of any individual.” It is unclear whether, as a matter of law, the definition of “personal
funds” at 2 U.S.C. § 431(26) can be applied directly to 2 U.S.C. § 432(b)(3). However, Section 432(b)(3)’s
reference to “personal funds of any individual ” (emphasis added) indicates that similar, though not identical,
concepts, would apply. Pot simpiy, iunds would seem to be an individoal’s if the individeal has a legal right of
acuess o or conitnat over them and either titlo to or an equitable imerest in them. Cf 11 C.F.K. 100.33(a) (defitition
of personal funds of a candidate).

6 Louisiang law provides that the LLC is a sepatate legal entity similar to a carporation:

A limited liability company has the power provided for a corporation organized under our
Business Corporation Law and a partnership under the Civil Code, as set forth in La. R.S.
12:1301, et seq. La. R.S. 12:1303. As such, it is a separate legal entity distinct from its member
owners . . . . A membership interest in a limited liability company shall be an incerporeal
movable. A member shall have no interest in limited liability company property (emphasis
added). Northeasi Raaity v. Misty Bayau, So. 2d 938; 2006 Lo. App. LEXIS 84(20G6).
7 Theze is alao an argument that the anti-commingling provisions of tht: Act wauld not apply because the
funds at issue were the proceeds of illegal tribes, and regardlass of whether Congressman Jefferson actually
received them, they never belonged to him. The particular transaction at issue here (at least, the transfer from ANJ
to the Committee) was the subject of count 12 of the Indictment, which charged Representative Jefferson with
violating 18 U.S.C. §§ 2 and 1957 by knowingly participating in the transfer of proceeds of an unlawful activity —
specifically, bribery. Indictment at 57. Bribe proceeds are illegally obtained funds that do not belong to the
individual who solicited them. Rather, once they became illegal, title to ther: arguably vested in the United States.
A Pederal court ruled that “on employer suffers a loss in the amennt of seeret prolita accepted by its agent and is
entiiied to restitution in that emount.” U.S. v. Gaytan, 342 F.3d 1010, 1012 (9th Cir. 2003). See also United States
v. Carter, 217 U.S. 286, 305-06, 54 L. Ed. 769, 30 S. Ct. 515 (1910); U.S. v. fovenelli, 403 F.2d 468, 46% (7th Cir.
1968). Like ANJ, the United States is not an individual.
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We believe that the Committee has a reporting obligation that arises out of this
transaction as the transaction resulted in the Committee receivihg funds and making a
disbursement. The former treasurer’s statement that he did not repart the transaction because it
did not have to do with the campaign is vmaveiling; committees must repart all reeeipts and aH
disbursements of whatever type. See 2 U.S.C. § 434(a)(1). Although it is late in the audit
process, we would concur with a finding regarding the reporting of this transaction, pravided that
the misreporting was material. But we believe the Cammittee has a point regarding the
applicability of section 432(b)(3). Consequently, we recommend that the Audit Division revise
the Draft Report accordingly.



